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st& fazz{-a±r a sriatramar ? at az<rs?gr # 4fa zrnffa ftat@ rear
4f2ant #Rtaft srzrargierula v4a4rz, turf2n2a f@agtrare1
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

wra#T #rqraa:
Revision application to Government of India:

(1) a4ta 3gr gra sf@2fa , 1994 Rt et sraa Rt aarg mg mat aaRpat arr Rt
3q-.nu a 7r Tc{ah siafa gale zmla zrRh fa, maat, f@a int«a, us+a fe@+tr,
tftif, s#flat tr ra, irmf, { f@««t: 110001 #t4sffez :

A revision application lies to the Under Secretary; to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

35 ibid: -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course

m) feRtzfmtsafr zR7at "©"A" 'fl" fa4fr sssrt zr zr tar i au [ft
srtra?rat rark gufa, mfel1m nssrt zr mustaz agft art
fat srwtrgtm Rt 4fa atug&g
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of processing of the goods in a warehouse or in storage whether in a factory or in a
warehouse.

('€!') ~ t~ oo- U]' "l!T~sff it f.-l41Rlc1 l=!TTf -en:: nra [RR4fur i 3u@tr gre#a+r -en::
««raa grah Raz htrit rah atzgfrug 4t 7esfaff@a 2

In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() sift scarer Rt sgrza gea k grarr # fu st zat ?fez tr ft +&2 st2 s?gr it <a
m "Q,ci' far h ga(Rem srg, ·ftr Lffftcr cf1"™ -en:: "llTatfafafr ( 2) 1998
arr 109 trRgnRg ruztt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) at srzr gt«cm (zrRl) Rural, 2001 h fr 9 a siai faff&e qua ie~-8 it ii" 0
fail it, fa sr?gr a 4fa sgr hf« fartcITrl" m a sftazqa-s?gr qi sfl an?gr Rt il°-il°
4fail re 5fa sea #at str arfgu sh arr alar <er gff ? iasfa m 35-~ it
f.tmfurft ah girark rzqhrrtr-6 art RtRa fl gtrare

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasr 34ah arr szf +iaraq4 arastat 3ma n 3hts? 200/- #re gar st
sg st szt i«a4n cm4«re sznar gt at 1000/- tfl gar ft srgl

The revision application shall be accompanied by a fee of Rs.200/- where the Q
amount involved is Rupees One Lac or less and Rs.1,000 /- where the amount involved
is more than Rupees One Lac.

fr tea, arr 3grgreen "Q,ci' -?terr cf,{ &1 c[) rn a 1raff@rawh 7Rasf:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) h{tr 3qla gr«a cf@f7 , 1944 Rtur 35-ft/35-z eh siavia 
Under Section 35B/ 35E of CEA, 1944 an .appeal lies to :-

(2) -o-ct-iRIF©c1 qt={~~ R aarr gar h rarat Rt zfl, zflt ?mtmm ZFn, ~
3graa gea qi ataaft +arratf@law (Ree) #r ufaaT 2fr ffa, srzatar24 rear,
csl@4-llffi ~,~, 'flRmITT, 61$_l-!~lcsll~-380004l

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
-380Q04. In case of appeals other than as mentioned above para.

·a"%.
3:,o"::;r:/~{.'ffhe a?peal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
g; as plantedde Rule 6 _of Central Exc1se(Appeal) Rules, 2001 and shall be
4es $@»9mad sem (one which at least should be accompanied by a fee of

s
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. 3sf'g z2;4< -;te
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favou,r of Asstt. Regist~ ,of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(3) 4?< s?gr ii m&asit qr r#gr gar ? at rt#q sitara fuRt #r rat srfn
r fat mar at@u< as kzta gr ft f far rt#f aa a Ru nfrf flt
utzntf@rawr #t ua sf@a a a4trat Rtv zaa fkzr srar&t

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case rp.ay
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·qrIra ea sf2fa 1970 zqrt ti@f@a ft~-1 k sia«fa faff« fu gars
near zr qr?gr zrnf@nfa f uf4nf@2ratasr# r@haRt 'Q,cfi qfaus6. 50 '911" c!iT .-414104

ea femsr ?tar af@1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) z sit if@lamat #t firaa fii Rt 3TI""{ m eat snaffa fut star? Rt mm
gr«ea, #&hrgrz green viat LthA 4~ (6P 14 f fcl fir) f.:r4i:r , 1982 if~ t1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) fr gr«a,ht sqra gt# qiara zrfr tnf@law (Rez) uh fa sflt h?
if 6Pcfol\+-ti-ll (Demand) 'Q,ci" ~ (Penalty) c!iT 10%4 warn rfatf 2t zraif, sf@rmgs
10~~ti (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

Rh 5ra grem#hara a siasfa, sf@agtafrRt ir (Duty Demanded) I

(1) is (Section) llD %'cf$_Cf frtmfta'um;
(2) fata« a@z%feztuRz;
(3) raz #fefitafr 6 hageuf@?

rzaw'fa« zfr rz pa war #ft aar itaft' a(faaaRuq sf carRk
ij'"l!T ti

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before_ CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

6 )(i) <rs2gr ek 7Ra zrfta uf@raw hTr vzf grcea srvrar grcea zt ave fa I Rea gtii fu ·T
· 10% ratr sit sgt haa awe f et I R4a gt aa awsh10% garuRt stat?t

IJ-'.., In view of above, an appeal against this order shall lie before the Tribunal onI! ent of 10% of the duty demanded where duty or duty and penalty are in dispute,
nalty, where penalty alone is in dispute."
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F No.GAPPL/COM/STP/1777/2022

341fz1 3IT?I / ORDER-IN-APPEAL

The present appeal has been filed by Mis Smit Communication, 99, Lucky

Park Society, Modhera Road, Industrial Estate, Mehsana, Gujarat-384002

(hereinafter referred to as the appellant) against Order in Original No.

92/AC/DEM/l\.1EH/ST/Smit/2021-22 dated 19.03.2022 [hereinafter referred to

as "impugned order"] passed by the Assistant Commissioner, Central GST,

Division - Mehsana, Commissionerate : Gandhinagar [hereinafter referred to as

"adjudicating authority"].

2. Briefly stated, the facts of the case is that the appellant were engaged in

providing taxable services and holding Service Tax Registration

No.AFVPK7963CST001 for the same. As per information received vide DG

Systems Report No.02 & 03 through H.Q Preventive section, discrepancies were O
observed in total income declared in the Income Tax Return when compared

with Service Tax returns of the appellant for the period F.Y.2015-16 and

F.Y.2016-17. In order to verify the said discrepancies and the manner of

payment of Service Tax letters/emails were issued to the appellant, and they

replied vide letter dated 18.06.2020. The submissions of the appellant were

examined which had resulted into short payment of Service Tax. They were

found to be ineligible for any abatement or exemption.

2.1 The services provided by the appellant were found to be covered under

the definition of 'Service' as defined under Section 65 B(44) of the Finance Act, 0
1994 and not covered under any provisions of Section 66D of the Finance

Act, 1994 and were also not exempted by virtue of "Mega Exemption

Notification No.25/2012-ST dated 20.06.2012". The Service Tax payable was

calculated on the basis of differential value of "sales of services under

Sales/Gross Receipts from Services (Value from ITR)" or "Total amount

paid/credited under Section 194C, 1941, 194H, 194J of Income Tax Act,1961"

Accordingly the demand of Service Tax was quantified as under :
Sr. Period
No

2015-16
2016-17

al

Differential Taxable
Avlue as per Income
Tax Data (in Rs.)
0
12,24,275/-
12,24,275/-
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Rate of Service
Tax including
Cess
14.5 %
15%

Service tAx
liability (in
Rs.)
0
1,83,641/-
1,83,641/-
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2.1. The appellant was issued a Show Cause Notice vide F.No. V.ST/11A
.·;

262/Smit Communication/2020-21 dated 07.09.2020 (in short SCN) for demand

and recovery of Service Tax amounting to Rs. 1,83,641/- under proviso to sub

section (1) of Section 73 of the Finance Act, 1994 along with interest under

Section 75 of the Act. The SCN also proposed imposition of penalty under

Sections 77(2), 77C and 78 of the Finance Act, 1994.

3. The SCN was adjudicated vide the impugned order wherein :

o Demand of Rs. 1,83,641/- was confirmed alongwith interest.

o Penalty of Rs.10,000/- was imposed under Section 77(2) of the Finance

Act, 1994.

CD Penalty of Rs.Penalty @ Rs.200/- per day till the date of compliance or

Rs.10,000/- whichever is higher was imposed under Section 77C of the

Finance Act,1994.

o Penalty of Rs. 1,83,641/- was imposed under Section 78 of the Finance

Act,1994. Option for reduced penalty was also given under clause (ii).

4. Being aggrieved with the impugned order, the appellant have filed the

present appeal on merits. Further, they have also filed application dated Nil

seeking condonation of delay in filing appeal.

0 5. In their application for condonation of delay for filing their appeal after 60

days, they have cited reasons that there was dispute among their old and new

consultants, hence the documents were held up and the filing of appeal was

delayed.

6. Personal Hearing in the case was held on 08.12.2022 Shri Vipul

Khandhar, Chartered Accountant, appeared on behalf of appellant.

7. It is observed from the records that the present appeal was filed by the

appellant on 06.06.2022 against the impugned order dated 19.03.2022, which

the appellant claimed to have received on 22.03.2022.

Page 5 of 8
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F No.GAPPL/COM/STP/1777/2022

8. It is also observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the Finance Act,

1994. The relevant part of the said section is reproduced below:

"(34) An appeal shall be presented within two monthsfrom the
date of receipt of the decision or order of such adjudicating
authority, made on and after the Finance Bill, 2012 received the
assent of the President, relating to service tax, interest or
penalty under this Chapter:

Provided that the Commissioner of Central Excise (Appeals)
may, if he is satisfied that the appellant was prevented by
sufficient causefrom presenting the appeal within the aforesaid
period of two months, allow it to be presented within afurther
period ofone month."

9. In the instant case, the impugned order is dated 19.03.2022 and the

appellant have admittedly received it on 22.03.2022. Therefore, the period of

two months for filing the appeal before the Commissioner (Appeals) ended on

22.05.2022.

9.1 Considering the prevailing Covid-19 pandemic, the Hon'ble Supreme

Court of India vide Order dated 23.03.2020 extended the period of limitation in

all proceedings w.e.f. 15.03.2020. The relaxation of the period of limitation was

subsequently extended till 02.10.2021 vide Order dated 23.09.2021.

Subsequently, the Hon'ble Supreme Court of India vide Order dated 10.01.2022

directed that the period from 15.03.2020 till 28.02.2022 shall stand excluded for

the purposes of limitation. It was further directed by the Hon'ble Supreme Court

that where the limitation would have expired during the period from 15.03.2020

till 28.02.2022, notwithstanding the actual balance period of limitation

remaining, all persons shall have a limitation period of 90 days from O 1.03.2022.

In the event the actual balance period of limitation remaining, with effect from

01.03.2022 is greater than 90 days, that longer period shall apply.

10. In the instant case, the impugned order was issued on 19.03.2022 and

appellant had received it on 22.03.2022. Therefore, the relaxation in filing of

appeals extended by the Order Hon'ble Supreme Court of India vide Order dated

10.01.2022, would not be applicable to them. Further, the present appeal was

the appellant on 06.06.2022 i.e after a period of more than two months

of the impugned order. Moreover, the reasons for delay in filing this

Page 6 of 8
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appeal cited by the app~llant are~~~t;'co.gent and convincing and do not fall under

the category of appropriate cause/reason for condonation. It is observed that the
- $.'

appellant is registered with the department and are expected to be aware of the

legal provisions governing filing of appeals and the timelines. The reasons

mentioned in the application for condonation of delay appears to be vague.

11. In terms of proviso to Section 85 (3A) of the Finance Act, 1994, the

Commissioner (Appeals) is allowed to condone delay and allow a further period

of one month, beyond the two month only upon sufficient cause being shown to

substantiate the delay, which the appellant have failed to explain in the instant

case. The present appeal filed on 06.06.2022, is, therefore, clearly barred by

limitation. In the absence of any appropriate/sufficient/cogent/convincing reason

of delay, this authority is not able to condone delay in filing of appeal as per the

0 proviso to Section 85 (3A) of the Finance Act, 1994.

12. In view of the facts discussed herein above I reject the appeal filed by the

appellant on the grounds of limitation.

13. 34)afar1z#a1{3@a1ea7I3qtn{th4far5art
The appeal filed by the appellant stands disposed o in above terms.

0

~•-·
.+ 19 Dee a

ilesh Kumar) >
Commissioner (Appeals)
Date: 19" December,2022

Attested:

(Somna haudhary)
Superinten nt (Appeals),
CGST, Ahmedabad.

BY RPAID / SPEED POST

To
Mis Mis Smit Communication,
99, Lucky Park Society,
Modhera Road,
Industrial Estate,
Mehsana, Gujarat-384002
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Copy to:

1. The ChiefCommissioner, Central GST, Ahmedabad Zone.

2. The Principal Commissioner, CGST, Commissionerate - Gandhinagar.

3. The Deputy/Asstt. Commissioner, Central GST Division - Mehsana,

Commissionerate: Gandhinagar.

4. The Assistant Commissioner / Superintendent, CGST, Appeals,

Ahmedabad (for uploading the OIA)aura FIle.
6. P.A. File.
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